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IN THE UNITED STATES COUBT OF APPEALS 
i FOB THE DISTRICT OF COLUMBIA. 

JANUARY TEBM, 1936 . 

**************** 

EDWIN B. SMITH, Appellant, 

vs 

ROBERT L. OBRIEN, Appellee. 
**************** 

BRIEF ON BEHALF OF APPELLANT. 

**************** 

THE CASE 

For convenience herein, the appellant will 
he referred to as the plaintiff and the appellee 
will he referred to as the defendant. Because 
of the absence of a printed record in this case, 
the pertinent pleadings are set out at length 
in an appendix hereto. 

This case is before the Court on appeal 
from the action of the Supreme Court of the 
District of Columbia in directing a verdict 
for defendant at the conclusion of the open¬ 
ing statement to the jury by counsel for the 
plaintiff and before any evidence was offered. 
Edwin B. Smith, plaintiff, sued Robert L. 
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: I 

O’Brien, defendant, for damages in thje sum of 
$25,000.00 based on slander. The words charged 
in the declaration are actionable per se and 
special damage was not alleged. | 

The defendant, responding to t he I declara¬ 


tion, filed four separate pleas, but ^nly one of 

them will be noted herein, because the others 

i 

tfid not enter into the determination c^f the case. 

1 

1 

The Second Amended Second Plea w^s in con¬ 
fession and avoidance. It admitted the use of 
the words charged in the declaration, but al- 

1 

leged that defendant was a member of t}ie United 
States Tariff Commission, and Chairman thereof, 
and that the words in question were spoken by 


him as a Government official and in 


the 


discharge 


of his official duties, and that his statements 


were therefore privileged. To said Plba the 
plaintiff duly filed a replication. 


In due course the case came on fo^ trial. 

1 

After the jury was sworn, counsel for the 

: j 

plaintiff made his opening statement which is 


set out at length -under a separate heading en¬ 
titled n 0pening Statement to the Jury". 

At the conclusion of the opening statement, 
and before any evidence was offered, defendant 
moved for a directed verdict. After argument, 
the motion was sustained and a verdict was ac¬ 
cordingly returned for defendant. Exceptions 
were duly noted by the plaintiff. 

After an unsuccessful motion for a new 
trial, this appeal was perfected. By approval 
of the court, and with the endorsement of the 
trial judge, an Agreed Statement of Trial 
Becord was filed in lieu of a bill of excep¬ 
tions. 

THE PACTS 

The facts as disclosed by the record are 
shown in the opening statement to the jury by 
counsel for the plaintiff; said statement is 
reproduced under the next heading in this brief. 
No witness gave oral testimony and no exhibit 
was submitted to the jury. At the conclusion of 
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the opening statement counsel for ti^e defendant 

moved for a directed verdict and hiq motion was 

i 

i 

sustained "by the court* The effect jof defendant 1 s 
motion was to admit the truth of all facts recited 
in the opening statement to the same extent as if 
they had been proven by evidence adduced before 
the jury. It was likewise the effect of said 
motion to admit as disproven all the allegation 
in defendants plea which were controverted by 

i 

the facts recited in the opening statement. 


OPENING STATEMENT TO THE JURY 


I 

| 

Mr. Hays. If the Court please, ]and members 
of the jury. In this case the plaintiff will un¬ 


dertake to prove by his own testimony, and that 


of witnesses, the following state of £acts, upon 
which we shall rely for a verdict: 

At the outset, I will state again that this 
is a suit in which the plaintiff is asking for 

i 

damages against the defendant by reason of alleged 


slanderous statements made to and abotp the plain- 
tiff in the presence of another persoi^. 




The evidence will show that the plaintiff is 
76 years of age; that he came to the city of Wash¬ 
ington from the State of Texas, about 47 or48yeari 
ago; that he is, by profession, a journalist, a 
magazine writer and contributor to daily news¬ 
papers; that preliminary to entering the profes¬ 
sion of journalism, he trained himself in the law 
and was admitted to the bar, but has not practiced 
law. For 50 years, the evidence will show, he 
has been engaged in journalism, with the excep¬ 
tion of a little more than 15 years, during which 
time he was in the service of the United States, 
not in one continuous position, but in different 
engagements; for a time with the Interstate Com¬ 
merce Commission; for a time with the Post Office 
Department; for a time with the Tariff Commission; 
that his service aggregates something in excess 
of 15 years. 

The evidence will show that when Mr. Smith 
was in 1 the Post Office Department, as secretary 
to the Postmaster General, he was given a Civil 
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Service status by a special Executive Order of 

i 

President Woodrow Wilson, but that Status lapsed 
when he left that position. 

In 1929» Mr. Smith was an employee of the 

I 

Tariff Commission. He was then morb than 70 
years of age. His services were satisfactory 
in every detail to the Commission, and they 

desired to have him continue in the service, 

1 

1 

notwithstanding the fact that he wa^ beyond 

1 

the age of 70 years. And they joined with Mr. 
Smith, the members of the Tariff Commission, 
unanimously in asking the Civil Service Com- 

mission to restore his Civil Service! status by 

1 

1 

virtue of an Executive Order, in 192^, by 


President Hoover. A letter was written by the 
chairman of the Tariff Commission, Mr. Marvin, 


chairman at that time, representing the Commis- 

i 

* 

sion, in which the Civil Service Commission was 
urged to restore the Civil Service status of 


Colonel Smith. The Civil Service Commission, 


however, had some misgivings as to ttyeir right 



to do it, and declined to comply with that re¬ 
quest. 

Some time later, within a few weeks, the 
Tariff Commission again, through its chairman, 
wrotei a letter to the Civil Service Commission, 
urging them to reopen the natter and grant to 
Colonel Smith a reinstatement in Civil Service. 
That request, however, was again declined, and 
the matter was allowed to ride there for some 
time.; Colonel Smith, as he has grown old, has 
found it not so convenient to earn a living in 
his work of journalism as in his more vigorous 
years, and having had 15 years of Government 
service, it has been his desire to become an 
. annuitant under the annuity law of the Govern¬ 
ment. 

Now, three things, it will be shown, are 
required to make a former Government employee 
eligible for annuity. One is that he must have 
had a Government service of at least 15 years, 
of recognized Government performance. Colonel 


“ 7 - 


Smith has that record? he has had n^ore than 15 
years of service. 

The second is that the applicant for the 
annuity must have an attained age ojf more than 

■ i 

JO years. Colonel Smith has that requirement. 

The third is that the applicant must have a 

; 

I 

current Civil Service status. Colonel Smith does 

i 

not have that; that condition of eligibility 


lapsed when he left the Department, 


the Post Of¬ 


fice Department, as secretary to th^ Postmaster 
General. j 

His ambition and his purpose his been to 
have that Civil Service status restored, and 
that would make him eligible for this annuity. 
As I stated before, it was bacli in 1929 

i 

that he made his original appeal to jthe Civil 

' ! 

Service Commission for reinstatement}, which was 

declined. Years went by, until, at the begin¬ 
ning of 1934, feeling a greater need: for this 


money, he decided to take this matte 


|r up again. 


and to try to have himself put back (Ln a Civil 
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Service status so as to be eligible for this an¬ 
nuity. 

Mr. Wilson . Mr. Hays, excuse me. Did you 
tell the jury the period that Mr. Smith was em¬ 
ployed at the Tariff Commission? I was writing 
something and did not hear. 

Mr. Bays . I did not state it, I think. I 
think it was about two years. 

Mr. Wilson . Will you state it, so that I 
can know what you will prove about that. I am 
sorry to have to interrupt you. 

Mr. Hays . Yes; I think I can do it. I 
have it here. In all, the public service con¬ 
sists—and I will give it all—consists of, 
with the Interstate Commerce Commission, from 
November, 1888, to January, 1892; and again with 
the Interstate Commerce Commission from January, 
1896 to March, 1899* In Post Office Depart¬ 
ment, as confidential clerk, beginning March 10, 
1913> and promoted to a higher position November 
12, 1913 > and made confidential secretary to the 
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Postmaster General in July, 191*+, an{L given, by 

an Executive Order of President Woodrow Wilson, 

■ 

a Civil Service status, from July, 1915? and 


continuing to serve in the Post Office Depart¬ 
ment in that capacity until 1921 , in the month 
of June. And then appointed to the tariff Cohh 
mission on April l6, 1929, in which position he 
served as secretary, I believe the la,st service, 
secretary to Commissioner Clark, dowx^ to Septem¬ 


ber 30 , 1930 . I 

] 

‘ i 

Now, as I started to state at the time of 
the interruption, in the very early part of 193 *+ 
Colonel Smith decided to again take up this mat¬ 
ter of getting himself restored to a Civil Serv- 

I 

ice status. He talked to friends of Jiis in the 
Department of State, particularly the Secretary 
of State, Cordell Hull, who is his personal 


friend, with a view to securing a reinstatement 
to a Civil Service status through an Executive 


Order of the President. But it was recommended 
to him, by officers in the State Department, 
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that before asking the President to restore his 
Civil Service status by Executive Order, that he 
again take the matter up with the Civil Service 
Commission; that he ask that Commission to re¬ 
open his case and to grant him a new hearing. 

So he decided to do that, and, remembering that 
five or six years before, when he had been in 
the service of the Tariff Commission, that the 
Chairman and every member of that Conmission had 
unanimously recommended him for reinstatement, 
he assumed that it would be proper for him to 
have a renewed recommendation from that Commis¬ 
sion. So he determined to go to the present 
chairman of the Tariff Commission, Mr. 0*Brien, 
and solicit his endorsement for that reconsid¬ 
eration by the Civil Service Commission. 

Colonel Smith was not personally acquainted 
however, with Mr. 0*Brien. He was personally 
acquainted with Mr. John Lee Coulter, another 
member of the Commission, so the first thing Mr. 
Smith did was to go to the personnel officer of 
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the Tariff Commission and get a writjten state- 

■ i 

ment of his official service and his| general 
status, in order that that might he shown by him 
to the chairman of the Tariff Commission, the 

■ J 

chairman not having been connected with the 

l 

l 

Tariff Commission during the years wlien Mr. 

Smith rendered the service. So, he Obtained 
this written statement showing his general status 

i 

as a former Government employee. He ajsked Mr. 
Coulter to introduce him to the present chairman 


of the Tariff Commission, who is the 


defendant 


in this case, Mr. 0 ! Brien. Mr. Coulter very ob- 

! 

i 

ligingly went with him to the office bf the 


chairman, Mr. 0*Brien, and introduced 


him. Seme 


few words of greeting passed between the two 
men, and then Mr. Smith decided that he would 

i 

i 

come to the point he was there for; hb had gone 
there for the purpose of asking the endorsement 
of the chairman, Mr. 0 ! Brien, but the evidence 

/ i 

i 

will show that he never got the opportunity to 
ask that endorsement. He handed this paper 
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(indicating) to Mr. Obrien and asked him to read 
it, intending, after Mr. 0‘Brien had read this 
paper, to prefer his request for this endorsement; 
"but when Mr. 0 ! 3rien read that paper, he went at 
once into a violent rage and began at once to 
traduce, denounce, and vilify this plaintiff, 
Colonel Smith. I will not undertake to remember 
or to say everything that was said to him. I 
doubt if Colonel Smith himself will be able to 
tell you all that was said; but, among other 
things, he did say—he did accuse him of a crime, 
of a penitentiary offense. He said, "You are at¬ 
tempting to swindle the Government. You are try¬ 
ing to swindle the Government. 11 

On the basis of that charge, Mr. Smith in¬ 
stituted suit for damages in the sum of $25,000 
for defamation. 

The evidence will show that the defendant, 
in his plea, admits having used the language 
charged against him. 

Further, in his plea, he undertakes to 
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justify the use of that language. Ijut, mark 


this: The evidence will show that he admits 


using the language he is charged in 


the decla¬ 


ration with using in denouncing Mr. pmith as 
attempting to swindle the Government. 

i 

How, if we show these things, ladies and 
gentlemen, we shall expect at your hinds a ver¬ 
dict for such sum as you think will fairly com¬ 
pensate this plaintiff for the injury done him. 


in a sum not to exceed the sum sued 


ASSIGNMENT 01 EBBQRS 


i 

ior. 


The Court erred: 

1. In sustaining the motion mad^ hy defend- 

I 

ant to direct the jury to return a vqrdict in 
favor of the defendant without having: heard any 
evidence on the part of either the plaintiff or 
the defendant. 

2. In directing the jury to return a ver¬ 


dict in favor of the defendant withoul 


It having 


i 

heard any evidence on the part of either the 


plaintiff or the defendant. 
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3. In assuming, as will appear from the 
statement "by the Court to the jury, that de¬ 
fendant did not admit making the statement of 
and concerning plaintiff as alleged in the de¬ 
claration, whereas, defendant, in his second 
amended second plea and in his third plea did 
admit having spoken the words alleged. 

4. In holding as a matter of law that the 
opening statement by Counsel for plaintiff dis¬ 
closed facts which necessarily clothed defendant 
with absolute privilege as a public officer, when 
as a matter of fact, such opening statement was 
essentially a mere skeleton outline of the facts 
plaintiff intended to prove, and would have proven 
and was intended only as such an outline, and, 
until the details attending the conference be¬ 
tween plaintiff and defendant are made known to 
the Court by the full testimony of plaintiff and 
his witnesses, the Court cannot with legal cer¬ 
tainty determine whether defendant acted under 
absolute privilege, under qualified privilege, 
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or wholly without privilege. 


5. In holding as a matter of law that de¬ 


fendant Obrien was clothed with ah! 


solute privi¬ 


lege when, as a matter of fact, thej evidence 

I 

would have shown either an entire absence of 
privilege or, at most, a qualified privilege 

i i 

wherein it would have been within tke province 

l 

of the jury to determine the questions of 
malice and falsity. 

6. In holding as a natter of l^w that the 


personal action of a public officer 


in granting 


or refusing the personal request of a private 

citizen for the endorsement of an application 

■ 

for the restoration of a Civil Service status is 
an action in relation to official dojity in the 


sense that it affords absolute privil 


lege to the 


officer to defame the private citizqn in the 
presence and hearing of a third person. 

7- In holding as a matter of l4w that the 
mere presence of a citizen before the Chairman 

of the Tariff Commission with the injtent to ask 

■ 
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such, official for a personal endorsement for re¬ 
consideration of a case before the Civil Service 
Commission is such a circumstance as to impose 
on the official a duty to gratuitously charge 
the citizen with a criminal act involving moral 
turpitude. 

8. In holding as a matter of law that de¬ 
fendant C^Brien was clothed with absolute privi¬ 
lege as an executive officer of the Government, 
and th^t he was acting in accordance with such 
privilege, in the absence of a showing by the 
evidence that defendant was bound by official 
duty to utter the admitted slanderous statement 
made by him, and that there was occasion for the 
exercise of such privilege, and that he did not 
exceed such privilege, and that the circum¬ 
stances warranted the excessive defamation in 
which defendant admittedly indulged. 

9* In holding as a matter of law that the 
absolute privilege with which an executive of¬ 
ficer of the Government is clothed in the 
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discharge of his official duties grants him an 


unlimited license to slander in the kbsence of a 


showing by defendant himself that he 


was keeping 


within the limits of his authority. 

10. In overruling plaintiff’s mbtion fcr a 
new trial. 



mination in this appeal. They are: 

i 

1. Were the facts disclosed in t|he opening 
statement to the jury sufficient to invest the 
defendant with absolute privilege? 


2. Was the motion for a directed verdict 
premature in that it was submitted and consid¬ 
ered before the Court had heard the evidence to 
be offered by the plaintiff? 
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ARGUMENT 


I 

THE FACTS DISCLOSED IN THE OPENING STATE¬ 
MENT TO THE JURY 7?ERE HOT SUFFICIENT TO INVEST 
THE DEFENDANT WITH A3SQLUTE PRIVILEGE. 

The philosophy on which absolute privilege 
rests is that it is a necessary protection to a 
public? officer in the performance of an official 
duty. It is not a doctrine that may be invoiced 
by an official as an indiscriminate shield for 
every outburst of ill temper. Immunity from 
punishment for defamatory language is afforded 
by law only where there is legal "occasion" for 
such language. That occasion, of course, im¬ 
plies that there must be pending an "official 
matter" which imposes an "official duty", More¬ 
over, the duty must encompass the use of the 
words of defamation. 

Corpus Juris , Volume 36, says, at page 1238: 
"Except in cases which the necessities of govern¬ 
ment take out of the domain of private wrongs, 



the law does not concede to any pjerson "under any 

, i 

circumstances the privilege* of pefaming an*tb- 

I 

er M . And again it says, at page 1239 • "The 
question of privilege is determined by the oc¬ 
casion***. A privileged occasion} is one in 

i 

which a privileged person is entitled to do 


something which no one not within |the privilege 

i 

i 

is entitled to do on that occasion". And furth- 

i 

i 

er, at page 1240: "The class of occasions where 
the publication of defamatory matter is abso-* 

I 

lutely privileged is confined withjln very nar- 

i 

row limits, and the courts as a rule have 

I 

i 

steadily refused to enlarge those limits". 


In the pending Smith-O^rien ciase the only 

i 

. l 

possible matter approaching an official nature 

i 

was the question of an endorsement |of Col. 

Smith 1 s application for civil servi'pe reinstate¬ 
ment which he then had pending before the Civil 
Service Conmission. The original request for 

i 

reinstatement had been denied and h^ was asking 

- i 

for its reconsideration. He intended to request 
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from Mr. O’Brien an endorsement to that end. 

There was no other question between them that by 
any stretch of imagination could take on the 
quality of an "official matter" or involve an 
"official duty". 

If request for the endorsement had been sub¬ 
mitted by Col. Smith to Mr. O’Brien prior to the 
use of the defamatory langua & e, all the facts in 
the case might possibly warrant the existence of 
official privilege in some degree, whether qual¬ 
ified or absolute. If such request.had not been 
so submitted, then, no business involving its 
consideration existed and the circumstances can 
not be conjured into the guise of "official matter 
or official duty". 

The use by the defendant Of the language 
charged is admitted by him; and he says in his 
plea that preliminary to speaking the admitted 
words concerning the plaintiff, tl A discussion 
of plaintiff’s request was had ". Here is 
raised a directly controverted question of fact 
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which has already been determined a^inst the 
defendant. It will be remembered t£at counsel 


for plaintiff said, in his opening statement to 
the jury, that plaintiff, ’’never go': the oppor¬ 


tunity to ask that endorsement 


. m 


e motion for 


a directed verdict admitted in lega| effect the 


entire truth of every recital in the opening 


statement. Therefore, it is obvious that the 
request for an endorsement had not t^een made 
when the defamation occurred; and, c|f course, no 
other business of any character between the two 
men has been suggested. 

It cannot be said that the written memo¬ 


randum or statement which Col. Smitii handed to 

■ 

Mr. 0 T Brien amounted to a request fc(r an en¬ 
dorsement. That written statement cr memoran¬ 
dum is described in the remarks of i^he counsel 
to the jury as, ”a written statement of his 
official service and his general status’ 1 , and 
again as, "a written statement showing his 
status as a .Government employe”. Th^ full * 
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contents of that paper could only he known by its 
siibmission in evidence, a step which was preclud¬ 
ed by the directed verdict. 

i It is true that Col. Smith went to the 
O’Brien office for the purpose of asking an en¬ 
dorsement, but, as will appear from the opening 
statement, he was never permitted to reach the 
intended purpose of his visit. Thus, it appears 
that nothing in oral words or on written paper 
had proceeded to the point of developing any 
official business matter between the two men. 

Mr. O’Brien should not be permitted to escape 
the penalty for his folly by retrospectively 
w thinking up” some matter of official business 
with which to associate his words. He is bound 
by the evidence, and the opening statement to the 
jury stands before the court as undisputed evi¬ 
dence. It is not in line with court precedent 
to say that the mere personal presence of Col. 
Smith in the 0’3rien office afforded legal oc¬ 
casion to charge plaintiff with an act of moral 
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turpitude punishable by penitentiary imprison¬ 


ment* 


In Ashcroft vs, Hammond , 197 P* Y. 4gg. in 


Fresh vs. Cutter , 91 Md. 37 and in 


Fahr vs. 


i 

Hayes , 50 J. Law 275 > it is held that the 

■ 

burden is upon the defendant to establish an 
occasion of privilege* 

1 

In Ashford vs* Evening Star , (D. C.), 40 
ft. L. R. 357> it is said: "The privilege in 
question has its origin in some rigjht, obliga¬ 
tion or duty to speak or publish on the matter 

! 

which is under consideration. The jright, obli¬ 


gation or duty may bo imperative or 


optional. If 


imperative, the duty is absolute, b|ut if option¬ 


al only it becomes only prima facie 


and condi¬ 


tional and qualified and exists onl^r so far as 

• j 

to rebut any legal presumption of malice but 
constitutes a protection until actual malice is 


sxiown. 


In view of the clear law and p|ain facts in 
this case, counsel considers it unnecessary to 
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multiply citations. Legal "occasion” is not es¬ 
tablished by the mere combination of an official 
position and a vicious temper. Another factor 
is essential to the creation of absolute privi¬ 
lege* There must be a pending item of business. 

It is necessary that there be an "official mat¬ 
ter” iimposing an imperative "official duty" to 
use the admitted defamatory language. 

II 

THE MOTION FOR A DIRECTED VERDICT WAS PRE¬ 
MATURE IN THAT IT WAS SUBMITTED AND CONSIDERED 
BEFORE THE COURT HAD HEARD THE EVIDENCE TO BE 
OFFERED BY THE PLAINTIFF. 

Plaintiff’s counsel, in stating the case to 
the jury, gave a general outline of the facts he 
intended to prove. The details were left to be 
supplied by the testimony. 

Plaintiff concedes, as will appear from the 
Agreed Statement of Trial Record in parts 3, 
and S>; that the trial judge and counsel for de¬ 
fendant opened the way for plaintiff to amplify 
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his recital of facts to be proven while the 
motion for a directed verdict was pending and 
again daring the argument on the motion for a 


new trial. 


Plaintiff declined to enlarge 


the scope of 


his statement as to what the evidence would show. 

■ 

It is contended here by plaintiff i}hat his open¬ 
ing statement was sufficient in scope. If he 
was not obliged to set out every detail of his 
evidence in the opening statement, then, by the 
same token he was not obliged to dci it on invi¬ 
tation from court or counsel pending the con¬ 
sideration of motions relative thereto. 

Much of the testimony that wo4ld have been 
offered in the case was in the fora} of documents. 


At that stage of the case none of t| 


he documents 


had been identified nor had their competency 

been shown. Naturally, therefore, they could 

• | 

not have been read to the jury as part of the 
opening statement. Counsel has found no author¬ 
ities warranting the conclusion thaft court 


—26— 


practice would sanction the submission of docu¬ 
mentary evidence in resisting the motion for a 
directed verdict. 

In Bedding vs. Puget Sound L & S. Works . 

36 Wash. 64-2, 79 Pac. 308, it is held that: S 

“Counsel may state their case as briefly or as 
generally as they see fit, and it is only when 
such statement shows affirmatively that there is 
no cause of action, or that there is a full and 
complete defense thereto, or where it is expressly 

admitted that they are the only facts which the 
party expects or intends to prove, that the Court 

is warranted in acting upon it". 

In DeWane vs. Hansow , 56 Ill. App. 575~577» 
it is held that plaintiff is not confined to the 
facts recited in the opening statement. 

In Jones vs. B. <& 0. By. Co. , (D. C.), 

5 Mackey S, the court says: "Where, in an action 1 
on the case, the opening statement of Counsel 
presents to the jury but an outline of his case, 
leaving the details to be supplied by the 
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testimony, it is error to direct a verdict for 
Defendant because from that statement no case 

appears to have been made out against Defend- 

! 

ant. But Court should permit the case to be 
manifested by the proof”. 

In Tiger vs. Interurban 5y. Co.i. 94 N. T. 


Supp. 395» it is held that: ”Where Plaintiff has 

not rested his case, and has not been permitted 

to show all the essential facts, and a motion to 

dismiss is granted, a new trial must be ordered”. 

In Walker vs. Supple , 5 ^ G®-* 17^* ISO, it is 

held: ”A motion for a nonsuit is in ^he nature of 

a demurrer to Plaintiff’s evidence* that is to 

» 

say, admitting all the Plaintiff has proved to 
be true, it is not sufficient in law to entitle 


him to recover. Inasmuch as the 


Cou^t 


nonsuit¬ 


ed the Plaintiff before he had closed his evi¬ 


dence, it was error to overrule his njiotion to 

1 

reinstate on that ground”. 

In Best vs. Dist. Col. , 231 , U. S. 4ll, 
415, the court says: ”The opening statement of 
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Counsel is ordinarily intended to do no more 
than inform the jury in a general way of the 
nature of the action and defense so they may 
he better prepared to understand the evidence”. 

Hn Peitsch vs. Peitsch . 24o, Ill. 454, 92 
K. E. 325, 29 L. R. A. - N. S., 218, it is held 
that the only purpose of an opening statement is 
to give the jury an idea of the nature of the 
action and defense* 

In Boling Case Law , V. 26, page 1030, it is 
stated: "The opening statement is intended to 

advise the jury concerning the questions of fact 
involved so as to prepare their minds for the 
evidence to he heard. How full it should he 
made, within reasonable limits, is left to the 
discretion of the Attorney; hut the only purpose 
is to give the jury an idea of the action and 
defense". 

In Thompson on Trials , V. 1, Sec. 267* it 
is said: "To relate the* testimony at length in 
an opening statement will not he tolerated", 
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and, again: "Counsel is not confine^ in the in¬ 
troduction of evidence to the statement which he 
makes at the opening of his case, since this 
would oblige him at his peril to announce to the 
jury each item of evidence which he! intended to 


introduce". 


In Cyclopedia of Law and Procedure , V, J8, 

Page 15^7* it is stated that: "The power to 

1 

direct a verdict on Counsel's opening statement 

1 

l 

must, however, be exercised with caption and 


never without careful consideration and oppor¬ 
tunity for Counsel to explain and qualify his 

I 

statement so far as truth will permit. And the 
mere fact that the statement falls short of 


stating facts sufficient to warrant recovery 
will not authorize the direction of a verdict. 

1 

And where Counsel merely outlines the case 


leaving the details to be supplied by the tes¬ 


timony, a verdict should not be direpted on the 

1 

i 

ground that no case is stated". 


The concensus of all the above pi tat ions 
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relative to the motion for a directed verdict is 


that every question of doubt as to the legal ef¬ 
fect of unheard evidence must be resolved in 
favor of the plaintiff* In the absence of an 
express admission by plaintiff that the facts 
enumerated in his opening statement were all the 
facts and the only facts that he intended to 
prove, it io in error to direct a verdict 
against plaintiff. Notwithstanding any limita¬ 
tions in the opening statement, plaintiff had 
the right to offer evidence to show that the at¬ 
tending circumstances made the case one of qual¬ 
ified rather than absolute privilege, or that 
defendant may have proceeded entirely without 
privilege- Without a definite declaration by 
plaintiff of his inability to prove such facts, 
it was error to direct a verdict against him. 

CONCLUSION 

Plaintiff, as appellant herein, submits 
that the trial court erred in considering and 
sustaining the motion for a directed verdict at 
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I 

the conclusion of the opening statement to the 
jury, and before the plaintiff had jpresented his 

j 

evidence, because: 

i 

First. - The facts recited in the opening 
statement did not establish absolute privilege 
in the defendant. There was nothing in the 

i 

statement to show that any official! business was 
being considered at the time the defamatory 
words were used. Legal occasion wa£ wanting. No 
“official matter” had been submitted to defend- 

i 

i 

ant, and nothing had been done to impose on him 

i 

the n official duty” to charge plaintiff with a 


crime involving moral turpitude and subjecting 

I 

i 

him to a penitentiary punishment. 


Second. - The opening statement was suf- 
ficient under the rules and practice of the 
Court. The motion for a directed vejrdict was 
premature. Plaintiff had the right jto offer 

i 

evidence in fuller detail than was disclosed by 
his opening statement. Such details,, both in 
documentary form and in the words of |witnesses. 
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were necessary in order that the Court might 
fairly determine from all the facts whether de¬ 
fendant was acting under absolute privilege or 
only under qualified privilege, or, whether he 
may have been proceeding wholly without privi¬ 
lege. 

Respectfully submitted, 


i EDW. D. HAYS, 

i Attorney for Appellant, 

632 Southern Building 
Washington, D. C. 

APPENDIX 

1 . 

Plaintiff f s Declaration * 

The plaintiff, Edwin B. Smith, by his at¬ 
torney, Edw. D. Hays, sues the defendant, Robert 
L. 0 ! Brien, and for his cause of action states: 

Whereas, heretofore, to-wit, on the 20 day 
of February, 193** > plaintiff was, and for forty- 
seven years theretofore had been, a resident of 
the city of Washington in the District of Colum¬ 
bia, and was, and always theretofore had been, a 
good, true and honest citizen of the United 
States, and had always behaved and conducted 
himself as such, and, until the committing of 
the grievance by said defendant as hereinafter 
mentioned, was always reputed, esteemed and ac¬ 
cepted by all his friends and neighbors and all 
other persons to whom he was known to be a person 
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of good name, fame and credit; and, 

Whereas, plaintiff on said date: was more 
than seventy years of age, and was A retired em¬ 
ployee of the Government of the Uni tied States, 
and prior to his said retirement ha<| rendered 
more than fifteen years of service as such emr* 
ployee, and believed himself to be entitled to 
receive from said Government as such retired 
employee a cash monthly life annuity; and, 

Whereas, plaintiff had theretofore assert¬ 
ed a claim for such cash monthly lifb annuity 
and had submitted said claim to the appropriate 
officers of said Government, and on paid date 
was, and for a long time prior thereto had been, 
engaged in obtaining, preparing and Assembling 
data for use by said officers in detejrmining 
v/hether or not his claim for such annuity should 
be allowed and granted and paid by sp,id Govern¬ 
ment : 

Yet, said defendant, notwithstanding the 
premises, on said date, to-wit, the to day of 
February, 193^. in the District of Columbia, in 
the presence and hearing of plaintiff and in the 
presence and hearing of a person other than 
plaintiff, did falsely and maliciously speak and 
publish of and concerning plaintiff phe follovr- 
ing false, malicious and defamatory words, that 
is to say: n You n (meaning the plaintiff) "are 
trying to swindle the Government: Yep. 11 (meaning 
the plaintiff) "are attempting to swindle the 
Government"; and the defendant thereby meant 
and said, and intended to mean and s^y, that 
plaintiff for the purpose of obtaining the ap¬ 
proval and payment of a dishonest clalim against 
the Government for such annuity, and |for the 
purpose and with the intent of therel^y cheating 
and swindling the Government, was kndwingly and 
willfully making or attempting to make false and 
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fraudulent statements or representations to of¬ 
ficers of the Government of the United States. 

The plaintiff, by reason of the premises, 
and by reason of -the false, malicious and defama-. 
tory words so as aforesaid spoken and published 
by said defendant, has been damaged in his good 
name, fame and reputation in the sum of Twenty- 
five Thousand Dollars; wherefore, plaintiff 
brings this suit and claims said sum of Twenty- 
five Thousand Dollars together with costs. 


2 . 


Defendants Second Amended Second Plea . 

(pomes now the defendant, Robert L. O’Brien, 
by his attorney, Leslie C. Garnett, United 
States Attorney in and for the District of Col¬ 
umbia, and for a second amended second plea to 
the declaration filed in the above entitled 
cause, says: 

That before and at the time of the supposed 
grievances mentioned in the declaration, defend¬ 
ant was an officer of the United States Govern¬ 
ment, namely, a duly and properly appointed and 
qualified member of the United States Tariff 
Commission, acting, pursuant to designation of 
the President, as Chairman thereof, and was 
then and there acting in the discharge of his 
official duties as such member of the said 
United States Tariff Commission; that the 
plaintiff was then and there seeking from the 
defendant, as Chairman and a member of said 
Commission, his aid is re-opening the plain¬ 
tiff’s application at the Civil Service Commis¬ 
sion to obtain its certificate restoring the 
said plaintiff to a classified Civil Service 
Status, so that he would get the benefits of the 
Federal Retirement Act; that the said plaintiff 
at said time was seventy-five years of age, and 
the defendant had made an investigation of the 
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I 

plaintiff’s record and file as an employee of the 
United States Tariff Commission, cohering the 
period from the date of his appointment to a po¬ 
sition excepted from the operation jjf the Civil 
Service Laws as clerk to a member o£ said Com¬ 
mission, to-wit, April 16, 1929* to|the date of 
the termination of said employment,!to-wit, 
September l6, 1930* and had determined he could 
not properly render the said plaintiff the as¬ 
sistance requested; that is the course of de¬ 
fendant’s investigation of the record and file 
of the said plaintiff as an employe^ of the 
United States Tariff Commission, defendant as¬ 
certained that the said plaintiff wa^s beyond 
the age of seventy years, the age fixed by law 
as the age of retirement for his group, at the 
time of his said appointment on Aprijl 16, 1929 » 
and that the Civil Service Commission had de¬ 
nied, to-wit, on August 29, 1929, arj<l again on 
September 18, 1929, the request of the said 
Tariff Commission for the reinstatement of the 
said plaintiff, because of the plaintiff’s age 
and because the issuance of a certificate of 
the Civil Service Commission sought jby the said 
plaintiff for the purpose of making >iim subject 
to the Retirement Act would be an evasion of the 
obvious intention of the said Act; tihat the de¬ 
fendant concurred in these decisions of the 
said Civil Service Commission respecting the 
said plaintiff, and thereupon declined to give 
the said plaintiff the desired assistance for 
the reason that the interests of the Govern¬ 
ment would not be best served by doi^g so. 

This defendant admits having spoken ^he words 
alleged in said declaration, but denies the 
innuendo therein alleged, or that he meant, 
intended to mean, or said what is contained in 


said alleged innuendo; and avers that the acts 
done and statements made by defendant upon said 
occasion of February 20, 193^» including those 
alleged in said declaration, were lai^rfully and 
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properly done and made by him as thfe Chairman 
and a member of the said United Stages Tariff 
Commission, and as a Government official, and 
that said statements were made in tjae course of 
his official duties and functions with an honest 
motive and justifiable purpose on his part, and 
without malice; that said statement^ were made 
in the presence of no person other ;han the said 
plaintiff and one other member of the said Tariff 
Commission, who had accompanied the said plain- 
into the office of the defendant, where a 
discussion of the plaintiff*s request was had, 
said other member and defendant at iaid time and 
for said purpose acting on behalf oif the said 
Tariff Commission. Wherefore, defendant states 

that for the aforementioned reasons, the state¬ 
ments of defendant, on the occasion’referred to 
in the said declaration, were and aie privileged, 
and this the defendant is willing td verify; 
wherefore, he prays judgment if the said plain¬ 
tiff ought to have this action against him. 

3- I 


Plaintiff’s Replication . 

Now comes the plaintiff and fo^* replication 
to the Second Amended Second Plea says that by 
anything in said plea alleged he, tijie said plain¬ 
tiff, ought not to be barred from having and 
maintaining his said action because he says that 
said defendant, at the time and plaie in said 
plaintiff*s declaration mentioned, of his, the 
said defendant’s own wrong, and without the 
cause in his said plea alleged, spoke and pub¬ 
lished the said false, malicious and defamatory 
words in the plaintiff’s said declaration men¬ 
tioned and set forth, in manner and form as the 
said plaintiff has thereof above complained; 
and this the plaintiff prays may be inquired of 
by the country. 
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LESLIE C. GARNETT, 

United States Attorney , 

JOHN J. WILSON, 

Assistant United States Attorney , 

Attorneys lor Appellee. 







In the United States Court of Abpeals 
for the District of Columbia 

January Term, 1936 


No. 6677 


Edwin B. Smith, appellant 

v. 

Robert L. O'Brien, appellee 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

The plaintiff below has appealed from a judg¬ 
ment entered upon a verdict directed for the de¬ 
fendant at the conclusion of the former’s opening 

i 

statement to the jury (R. 14). | 

1 

The appellant, from April 1929 to September 
1930, had been an employee (not, however, under 
civil service (R. 20)) of the Tariff Commij ssion 
(R. 21). This was his last employment by the 
Government. In February 1934 appellant j was 
endeavoring to have a former civil service status 
restored (R. 21, 22) so that he might appl^ for 

annuity benefits under the Federal Retirement Act, 

(i) 
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a prior application having been denied by the Civil 
Service Commission (R. 20). His visit to the ap¬ 
pellee on February 20, 1934, was for the purpose 
of soliciting from him, as the Chairman of the 
Tariff Commission, a favorable recommendation 
of the Commission in this connection. On that 
date, appellant obtained from the personnel officer 
of the Tariff Commission a written statement of 
his official service and his general status, and then 
asked another member of the Commission (Dr. 
Coulter) to introduce him to the appellee whom he 
did not know (R. 22). Only appellant, Commis¬ 
sioner Coulter, and appellee were in the appellee’s 
room when appellant handed appellee the state¬ 
ment (R. 23). 

At this point, in the narration of events, appel¬ 
lant claims that he made no request of appellee for 
an endorsement, but had merely handed him the 
paper just referred to, and that after appellee 
read it, he uttered the statement complained of 
(R. 23). In other words, appellant attempts xo 
rely upon the narrow proposition that appellee did 
not know the purpose of appellant’s visit, and, 
therefore, that the alleged slander occurred under 
no circumstances of privilege. There can be no 
doubt from this record that appellee knew, at least, 
what appellant was ultimately seeking, namely, a 
Government clerk’s annuity, for the opening 
statement naturally is made in the light, and with¬ 
in the scope, of the declaration, and the innuendo 
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charged therein clearly assumed that this 
was known to appellee, for it is alleged in 
lowing language (R. 2) : 

and the defendant thereby meant aid said, 
and intended to mean and say, thai; plain¬ 
tiff for the purpose of obtaining the ap¬ 
proval and payment of a dishonest claim 
against the Government for such annuity, 
and for the purpose and with the iqtent of 
therebv cheating and swindling the Gov- 
ernment, was knowingly and willfully mak¬ 
ing or attempting to make false and fraud¬ 
ulent statements or representations to of¬ 
ficers of the Government of the United 
States. 

Appellee, relying upon the defense of absolute 
privilege, moved for a directed verdict up|on the 
ground that the opening statement established that 
the appellant had no right to recover. Buring 
argument upon the motion and at the time of an¬ 
nouncing his determination to direct a verdict, the 
trial judge gave counsel for appellant two oppor¬ 
tunities to amplify his opening statement, but 
counsel took no advantage thereof (R. 24, 25). 
Even when appellant's motion for a new trijal was 
being argued, his counsel would not undertake to 
enlarge the scope of his opening statement (51. 27). 
(Inasmuch as there is no printed record ijn this 
case, appellee has taken the liberty of inserting as 
an Appendix to this brief that portion of the 
‘‘Agreed Statement of Trial Record" which fol- 
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lows appellant’s opening statement to the jury, the 
opening statement having been reproduced ver¬ 
batim on pages 4 to 14 of appellant’s brief.) 

ARGUMENT 

The words were spoken under circumstances of absolute 

privilege 

Assuming, but not admitting, that there was a 
publication within the purview of the law of 
slander (compare Globe Furniture Co. v. Wright, 
49 App. D. C. 315, 318), it is submitted that the 
facts as disclosed in this record clearlv fit familiar 
principles heretofore announced by this Court and 
by the Supreme Court of the United States, and 
thus affordi absolute protection to the appellee. 
This court’s latest opinion upon this subject is 
found in Standard Nut Margerine Company of 
Florida v. Mellon, 63 App. I). C. 339, 72 F. (2) 557, 
certiorari denied 293 U. S. 605, in which previous 
decisions were fully reviewed. It is stated, page 
341: 

Notwithstanding this fact, however, we 
are of the opinion that the defendants are 
not personally liable in damages for their 
erroneous construction and application of 
the statute. We think the case is governed 
by the rule that the head of an executive 
department of the United States govern¬ 
ment > cannot be held in damages for acts 
done by him in relation to matters com¬ 
mitted by law to his control or supervision. 
It became the official duty of the Commis- 
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sioner to determine whether the product 
manufactured by the plaintiff was subject to 
the tax prescribed by the act. It is jtrue that 
the Commissioner construed the 1 , statute 
erroneously, but nevertheless the I subject- 
matter of the assessment was wijthin his 
jurisdiction and authority. In such case 
error on his part does not expose him to an 
action for damages, and this is none the less 
true even though his error be described as 
arbitrary, capricious, and malicious. 

In Spalding v. Vilas, 161 U. S. 483, 498, 
16 S. Ct. 631, 637, 40 L. Ed. 780, it is said: 
“We are of opinion that the same general 
considerations of public policy and conven¬ 
ience which demand for judges of courts of 
superior jurisdiction immunity from civil 
suits for damages arising from acts done 
by them in the course of the performance of 
their judicial functions apply, to a large ex¬ 
tent, to official communications njade by 
heads of executive departments when en¬ 
gaged in the discharge of duties itmposed 
upon them by law. The interests! of the 
people require that due protection be ac¬ 
corded to them in respect of theirj official 
acts. As in the case of a judicial officer, we 
recognize a distinction between action taken 
by the head of a department in reference to 
matters which are manifestly or pglpably 
beyond his authority, and action | having 
more or less connection with the general 
matters committed by law to his control or 
supervision * * * In the present case, 

as we have found, the defendant, in issuing 
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the circular in question, did not exceed his 
authority, nor pass the line of his duty, as 
postmaster general. The motive that im¬ 
pelled him to do that of which the plaintiff 
complains is therefore wholly immaterial. 
If we were to hold that the demurrer ad¬ 
mitted, for the purposes of the trial, that 
the defendant acted maliciously, that could 
not change the law. ? ’ 

In YaselJi v. Goff (C. C. A.) 12 F. (2d) 
396. 404, 56 A. L. R. 1239, affirmed, 275 U. S. 
503, 48 S. Ct. 155, 72 L. Ed. 395, it was said 
among other things: “The courts have held 
that a prosecuting attorney is not liable in 
an action for a prosecution instituted with 
malice and without probable cause.” 

In De Arnaud v. Ainsivortli, 24 App. D. C. 
167, 5 L. R. A. (N. S.) 163, it is held that 
public policy affords absolute protection and 
immunity for what mav be said or written 
by an officer in his official report or com¬ 
munication to a superior, when such report 
or communication is made in the course and 
discharge of official duty, and the question 
of motive, or whether there was a want of 
good faith in the making of such report, is 
immaterial; so that a report by the chief of 
the record and pension office of the War 
Department to the Secretary of War, made 
under departmental regulations, and as the 
result of an application for a medal of honor 
for distinguished services, wherein the ap¬ 
plicant is charged with fraud, is absolutely 
privileged. 


7 


i 

In Farr v. Valentine , 38 App. D[ C. 413, 
Ann. Cas. 1913C, 821, it is held that state¬ 
ments in a letter from the Commissioner of 
Indian Affairs to the Secretary of the In- 
terior, recommending the dismissal of an 
employee of the Indian Bureau | on the 
ground of his unfitness for his position, are 
privileged, and cannot be made the basis 
of an action of libel by the employee against 
the Commissioner, when relevant to the pur¬ 
pose of the letter; and oral statements of¬ 
ficially made by the Commissioner! to the 
Secretary, concerning the same employee 
and his unfitness to remain in the service, 
embodying the substance of letters written 

bv the Commissioner to subordinates in the 

%/ 

field, are also privileged, and cannot be made 
the basis of a count for slander in the same 
action. 


In Broivn v. Rudolph, 58 App. D.jC. 116, 
25 F. (2d) 546, it is held that, in preliminary 
proceedings looking to a formal commit¬ 
ment of an insane person, the Commission¬ 


ers of the District of Columbia exdrcise a 
discretion vested in them by Act of April 
27,1904 (24 U. S. C. A., secs." 215-220 (D. C. 
Code 1929, T. 16, secs. 31-36)), and are not 
liable in damages though they made a mis¬ 
take. 


In Mellon v. Brewer , 57 App. D. p. 126, 
18 F. (2d) 168, 53 A. L. R. 1519, it is held 
that a letter from the Secretary of the 
Treasury of the United States to the Presi¬ 
dent concerning an investigation tb e 
Treasury Department, which plaintiff had 
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been conducting for nearly three years with¬ 
out progressing beyond the point of suspi¬ 
cion, is a privileged communication, and that 
the motive underlying the discharge of an 
official duty as regards libelous communica¬ 
tions is not material, since otherwise free¬ 
dom which ought to exist in discharge of 
public duty might be seriously restrained. 
See Kendall v. Stokes, 3 How. 87, 98, 11 L. 
Ed. 506; Decatur v. Paulding , 14 Pet. 497, 
10 L. Ed. 559, 609; Bradley v. Fisher , 13 
Wall. 335, 20 L. Ed. 646; United States to 
Use of Parrayicino v. Brunswick , 63 App. 
D. C. 65, 69 F. (2d) 383. 

Appellee is, and w T as on February 20, 1934, the 
Chairman of the United States Tariff Commission. 
If appellee’s statement was made 44 in the course 
and discharge of official duty”, as stated in De 
Arnaud v. Ainsworth, supra, or in “more or less 
connection,with the general matters committed by 
law to his control or supervision”, as the Supreme 
Court said in Spalding v. Vilas, supra, then he 
has complete immunity from suit. From April 
1929 to September 1930 appellant had been an em¬ 
ployee of the Tariff Commission. He admits that 
he called upon appellee about a matter pertaining 
to the latter’s official duties, but contends that he 
never got to that point. Such contention ignores 
the following: (1) the matters pertaining to per¬ 
sonnel are committed by law to the head of a com¬ 
mission; (2) appellant was a former employee of 
appellee’s commission; (3) appellant presented to 



appellee a paper prepared by the personnejl officer 
of the Commission showing appellant's govern¬ 
ment service and status; (4) appellant} made 
known the fact that he was seeking to obtain a 
government annuity by reason of his former gov¬ 
ernment service, including his employment} by the 
Tariff Commission, which was his last official posi¬ 
tion ; and (5) the publication of the alleged sjlander, 
if such be publication, was made to a felloe-mem¬ 
ber of the Commission who was present j at the 
instance of appellant. Appellant’s narro\^ posi¬ 
tion is that the request which he came to majke was 
never stated. This is mere quibble. Suppose that 
appellant had contemplated no request at all in 
connection with his visit. Would he argife that 
there could be no circumstances giving rise toj privi¬ 
lege on the part of appellee even though appel¬ 
lant’s former status as an employee of the Tariff 
Commission was under consideration? Surely, a 
discussion between the Chairman and another 

j 

member of a federal commission touching niatters 
related to a former employee’s official connection 
with that commission occurs in the course a)^d dis¬ 
charge of the Chairman's official duties. | 

The trial judge clearly and accurately appraised 
the situation when he stated: i 

j 

Now, in view of the statement of counsel 
which incorporates all of the essentia^ facts 
which he expects to adduce in support pf the 
declaration, and in view of my inter 
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tion of it, that it shows very clearly that the 
interview was sought by the plaintiff with 
Mr. O'Brien as the chairman of the Tariff 
Commission and in connection with a Com¬ 
mission affair, necessarily it follows that 
the statement of Mr. O'Brien, being with 
respect thereto, was in connection with the 
discharge of his official duties, and there is 
nothing for me to do but to sustain this 
motion, and I will, accordingly, have to di¬ 
rect a verdict. (R. 24; Appendix, 14.) 

Direction of verdict upon appellant’s opening statement 

was proper 

The trial court directed the verdict upon the 
authority of Best v. District of Columbia, 291 U. S. 
411. In that case, the Supreme Court said (page 
415): 

Tliere is no question as to the power of 
the trial court to direct a verdict for the de¬ 
fendant upon the opening statement of 
plaintiff’s counsel where that statement es¬ 
tablishes that the plaintiff has no right to 
recover. The power of the court to act upon 
facts conceded by counsel is as plain as its 
power to act upon evidence produced. Os - 
canyan v. Arms Co., 103 U. S. 261, 263. The 
exercise of this power in a proper case is not 
only not objectionable but is convenient in 
saving time and expense by shortening trials. 
Liverpool, N. Y. <£* P. S. S. Co. v. Commis¬ 
sioners, 113 U. S. 33, 37. But the power 
is not properly exercised if the opening 
statement leaves doubt as to the facts or 
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permits conflicting inferences. Where un¬ 
certainty arises either from a conflict of 
testimony or because, the facts being un¬ 
disputed, fair-minded men may honestly 
draw different conclusions from thetn, the 
question is not one of law but of facj: to be 
settled by the jury. Richmond & Danville 
R. Co. v. Powers, 149 U. S. 43, 45; Texas & 
Pacific Ry. Co. v. Harvey, 228 U. S. 319, 
324; Gunning v. Cooley, 281 U. S. 90, 94. 
The opening statement of counsel i$ ordi¬ 
narily intended to do no more than to in¬ 
form the jury in a general way of the Mature 
of the action and defense so that they may 
better be prepared to understand the evi¬ 
dence. 4 ‘If a doubt exists”, said the Court 
in the Oscanyan case, supra, 44 as to the state¬ 
ment of counsel, the court will withhold its 
directions, as where the evidence ii con- 
dieting, and leave the matter to the fleter- 
mination of the jury.” Plaintiff is 
to the benefit of all inferences that 
drawn from his counsel’s statement To 
warrant the court in directing a verdipt for 
defendant upon that statement, it is not 
enough that the statement be lacking in 
definiteness but it must clearly appear,| after 
resolving all doubts in plaintiff’s favor, that 
no cause of action exists. See Illinois 
Power & Light Corp. v. Hurley 49 F. (2d) 
681, 684; Stuthman v. United States, 67 F. 
(2d) 521, 523. 

It is submitted that we have demonstrated under 
the previous point that “after resolving all 





in plaintiff’s favor, [that] no cause of action exists. ’ ’ 
Therefore, it was entirely proper to direct the ver¬ 
dict at that stage of the case. Two opportunities 
were tendered counsel for appellant before the 
verdict was directed to amplify his opening state¬ 
ment and again, upon the argument of the motion 
for a new trial, but he took no advantage thereof. 
This is conceded by appellant on pages 25 and 26 
of his brief. Appellant asserts that in the absence 
of an express admission that he had stated all the 
facts in his opening statement, it was error to di¬ 
rect a verdict. He cites no authority for this 
statement, and indeed, we do not understand it to 
be supported judicially. No lawyer was ever 
given a fairer opportunity to elaborate, if he could, 
or chose tp do so. It is submitted that this is 
clearly a proper case for the exercise by the lower 
court of its right to shorten a trial which, by rea¬ 
son of the law on the subject, would inevitably 
have resulted in a verdict for the defendant. 

CONCLUSION 

For the foregoing reasons it is respectfully sub¬ 
mitted that the judgment appealed from was right, 
and it should, therefore, be affirmed. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 

John J. Wilson, 

Assistant United States Attorney, 

Attorneys for Appellee . 
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(Taken from Record, pages 24-27.) 

3. Motion for directed verdict.— 

At the conclusion of the opening statement on 
behalf of plaintiff, and before any evidence was of¬ 
fered, Mr. John J. Wilson, counsel for defendant, 
moved the Court for a directed verdict in [favor 
of defendant upon the plaintiff’s opening (state¬ 
ment and as grounds for said motion counsel con¬ 
tended that, under the circumstances disclosed in 
this case by the opening statement, it was obvious 
that defendant O’Brien, as an executive officer of 
the Government, was acting under absolute privi¬ 
lege in making whatever statement he may ! have 
made. 

The jurors, by direction of the Court, retired 
from the court room. Counsel for defendanj; and 
counsel for plaintiff then argued said motion be¬ 
fore the Court. (The argument is here omitted.) 
In the course of the argument of counsel for the 
plaintiff in opposition to the motion for a directed 
verdict, the Court said: “Of course, that”! (re¬ 
ferring to the declaration and the proceedings in 
the Motions Court thereon) “has been followed by 
your statement which, presumably, is a full state¬ 
ment of the essential facts you expect to proye in 
support of your declaration”, to which reinark 
counsel for the plaintiff made no response. 

( 13 ) 
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4. Decision by the court.— 

After hearing the argument of counsel the Court 
sustained defendant’s motion for a directed ver¬ 
dict, saying, among other things: 

“Now in view of the statement of counsel which 
incorporates all of the essential facts which he ex¬ 
pects to adduce in support of the declaration, and 
in view of my interpretation of it, that it shows 
verv clearlv that the interview was sought bv the 
plaintiff with Mr. O’Brien as the chairman of the 
Tariff Commission and in connection with a Com¬ 
mission affair, necessarily it follows that the state- 
ment of Mr. O'Brien, being with respect thereto, 
was in connection with the discharge of his official 
duties, and there is nothing for me to do but to 
sustain this motion, and I will, accordingly, have 
to direct a verdict.” 

Mr. Hays, counsel for plaintiff, made no re¬ 
sponse to the foregoing remarks by the Court that 
his statement to the jury had covered and included 
all of the essential facts he expected to adduce in 
support of the declaration. 

5. Exception to ruling.— 

Counsel)for plaintiff save an exception to the 
ruling of the Court in sustaining defendant's mo¬ 
tion for a directed verdict on the grounds that the 
motion is premature and that it ought not to be 
entertained bv the Court until after the evidence 
has been submitted; and said exception was noted 
in the minutes of the Court. 

6. Statement by the court to the jury.— 

Thereupon the jury, by direction of the Court, 

returned to the court room and resumed their seats 
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in the jury box; and the Court, addressing the jury, 
said: 

The Court. “ Ladies and gentlemen, I have been 
considering a motion, which was made on behalf 
of the defendant, Mr. O’Brien, to direct a verdict 
in favor of Mr. O’Brien, upon the ground that, 
assuming the statements made by counsel to be 
true, nevertheless, under a well established rule of 
law laid down by the Supreme Court of the Ifnited 
States, he was acting in relation to his Official 
duties, and, acting as such, his statements, what¬ 
ever they may have been, are privileged. I have 
considered the law upon the question, and to my 
mind it is not open to any question. Undoubtedly, 
whether Mr. O ’Brien made the statement, or not— 
assuming that he did make it, although I under¬ 
stand he does not admit it—nevertheless, if lie did 
make it, although it is not to be approved j as a 
matter of fair treatment between men, yet, never¬ 
theless, if he did make it, there is no question in 
my mind but that he made it in connection with 
an official matter that was pending before him, and 
whatever he said is absolutely privileged, and that 
is clearly laid down, as I say, by the decisions of 
the Supreme Court of the United States, and many 
subsequent decisions by our own Court of Appeals. 
The purpose back of it, of course, is to support an 
official in the fearless and independent discharge 
of his duties. That is the object of the ru|e of 
privilege as it relates to an official such as a Gov¬ 
ernment official, or a judge acting in the course 
of his duties. You can readily see that if that Were 
not true, no man could very well discharge his 
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duties fearlessly, because he would always fear that 
whatever he said or did would subject him to a suit 
by som^ man who felt aggrieved thereby. And it 
is only to relieve a man from that fear that he 
might have, that he would be subjected to a suit 
whenever he did discharge his duty. 

“Now, it is not incumbent upon me to explain 
these things to you, but when I direct this verdict, 
as I shall do in this case, I like the jury to under¬ 
stand what I am doing, and for that reason I have 
taken the necessary pains to explain the matter 
to you. 

“You will return a verdict in favor of the de¬ 
fendant. That is the instruction of the Court.” 

The Cqurt. “You will return your verdict when 
the clerk calls upon you. ’ ’ 

7. The verdict.— 

The Assistant Clerk. “Members of the jury, 
please stand. (The jurors arose.) Members of 
the jury, by direction of the Court, your verdict is 
for the defendant. So say you all. (Affirmative 
responses.) 

“You may return to the jury room.” 

The Court. “The record will show that an excep¬ 
tion is taken by the plaintiff to my action in direct¬ 
ing the verdict.” 

(Whereupon, at 11: 20 o’clock a. m., the proceed¬ 
ings in this cause were concluded.) 

8. Motion for new trial.— 

In due time a motion for a new trial was filed; 
and in the course of argument thereupon, the Court 
stated that he granted the motion for a directed 
verdict upon the assumption that counsel’s open- 
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ing statement contained a full detail of what he 
could prove; and that he (the Court) had on two 
instances prior to directing the verdict purposely 
given counsel an opportunity to supplement his 
opening statement if he chose to do so. 

Being called upon by counsel for the defendant 
(in the course of the argument of the motio^i for 
a new trial) to state whether there was any evi¬ 
dence for the plaintiff not contained in his Open¬ 
ing statement, counsel for the plaintiff declined 
to enlarge the scope of his opening statement] 

The Court, on January 16, 1936, overruled the 
motion for a new trial, to which action of the (Jourt 
counsel for plaintiff duly excepted. 
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